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Dear 31ir: Opinion §

a8 delinquant-d
Zatesville 8ta
Boys or a girl to ¥ .
State School for Girls,
hue to have jurisdietion
such ochild after the

8 Austin State School as
1« provided in the lsst part
of . 2338’ R. C. 8¢-| and

ks puch court have the pover
\J4rue an order entirely
discharging the child from
custody of the superintendent
of the Austin 3tate School
for the feeble minded just
as the oourt would have pover
to do had the child remained
in the said $raining school
before having deen transferred
;#hg:cordancc vith Opinion O~

est for an opinion of this department on the
above stated question has heen received and carefully sonsidered,

In Opinton Wo. 0-2736, this department held that the
Board of Control has sunmary authority to effect a transfer of
inmates from the jumenils training schools to other proper eles-
mosynary institutions when such inmates are found to be feeble
minded, epileptic or insane. The conclusion was predicated upon
the provision of Seotion 4 of Article S5143a, Vernon's Amnnotated
Civil Statutes, contained in the folloving sentence of the atat-
ute:
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"e ® o, ¥No person shall bs committed
to either school vho is feseble minded, spileptic
or insane, but if so committed the 3tate Board
of Control shall have the authority to immedlate-
:I trtn:f:r.tg the proper eleemosynary institu-
Oon. .

The provision vas held constitutional upon the theory
that, a child having onoe been judicially declared a “delinquent
¢h1ld" by due process of law, 1t becomes a vard of the State and
the State assumes the position of parens patriase., In such a
capacity as is pointed ocut in our 5SIEIon ;o. 0-2746, the State
may place a minor committed to a State Juvénile training schocl
in the proper elesmosynary institution in his own intersst, in
order that such minor may receive better treatment and care,

Nevertheless, the ochfld under such circumstances is

the vard of the State, and the State cccuples the position of

arens patrise solely because of the adjudication of the trial
cours EE%E such child 1s a "delinquent child,” and found to be
such under the provisions of Title 16 of the Code of Criminal
Procedure, Articles 1083 to 1093, inolusive, end ¥itle 43 Ar-
ticles 2329 to 2338, inclusive, Revised Civil Statutes of Texas.
And the latter part of Article 2338 confers a continucus jJuris-
diotion over the person of the Juvenlle thus committedl upon the
trial court, regardless of wvhere such child may be, if there by
virtue of such commitment. The applicable language of such Apr-
ticle reads as followst

"s & #, The order of the court committing
such child to the care and custody of any person
shall presoribd the length of time and the con-
ditions of such commitment. 3Such order shall
be aubject to change by further orders of the
court vith reference 4o said childj and the sourt

shall have ths pover to change the cust 0

such chlild o to entire dlscharge TOM CUB-~

tody whenever, in the judpwent of the cour

Ts tc the best interest of the child to do so0.
sis ours).

Under the circumstances, 1t is ocur opinion that the
above quoted language would control, desplite the provisions of
Article 3236, Revised Civil Statutes of Texas, Such article is

here quoted!
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"All persons commuitted or admitted %o
said institution (Austin State School) shall
rexain in fte custody e&s permansnt vards of
this B8tate until released by the mansgement
thereof. The superintsndent and Board may
in their discreticn and subject to revoca-
ticn at any time, parole any such person in
the ocustody of parent or guardian for an
indefinite pericd., Rotice s3I all paroles
of longer duretion than thirty days shall
be sent by the superintendent on the date
of the parcls to the committ osourt."
(Parenthetical insartion ours.

It iz apperent that this statute would =2pply to all
patients committed to the Austin State 8School as such, in aoc-
cordance with the procedure outlined in Titls 59, Articles 3867-
3871, Revised Civil Statutes. We do not agree that 1t applies
to a delinquent child transferred to the Austin Stete 8chool by
the Board of Control from sithar the Gatesville State School for
Boys or the Gaineaville 3tate School for Girls.

Wa therefcre respectfully advise that in ocur opinion
your question should be anavered in the affirmetive.

Yours very truly
YED APR 28, 1941 ATTORNEY GENERAL OF TEXAS
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ATTORHEY GENERAL njamin Woodall
Assistant
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